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§ 2232, sub. 4 of the Code of Civil Procedure. Williams v. Alt. (App. 
Div. 1st Dept. 1919) 174 IT. T. Supp. 460. 

Section 2232, subd. 4 of the Code, allows summary proceedings against 
a person "where he . . . has intruded into, or squatted upon, any 
real property, without the permission of the person entitled to the 
possession thereof, and the occupancy, thus commenced, has continued 
without permission from the latter". By Section 1664 of the Code, 
the instant defendant, holding over after the determination of his 
estate, is declared a trespasser. This denies the plaintiff the rights 
allowed a landlord against a tenant, under § 2231 of the Code, see 
Fifth Ave. Shop v. Fox Steifel (1913) 83 Misc. 127, 144 N". T. Supp. 
705, and unless allowed to proceed against the defendant as a tres- 
passer, he is denied all rights to institute summary proceedings. Statu- 
tory construction demands that the legislative intent prevail over the 
mere literal sense; and that remedial statutes are to be liberally con- 
strued. 2 Lewis' Sutherland, Statutory Construction (2nd ed.) §§ 363- 
379, 582, 583, 589. The legislature, by declaring the defendant a tres- 
passer, has put him in the same category as though his original entry 
had been without right, by intrusion, and, as against the remainder- 
man, the occupation of the defendant is rendered unlawful from the 
start. The words of the Code, as suggested in the dissenting opinion, 
could easily bear an interpretation broad enough to include this case — 
the becoming a trespasser by force of the Code Section 1664 being con- 
sidered an intrusion, within the meaning of the Code Section 2231. 
See Bonson v. Mulligan (1910) 198 H. Y. 23, 90 N. E. 1127; cf. New- 
man v. O'Bourke (1914) 149 N. Y. Supp. 514. To hold otherwise is 
to allow a trespasser to hold over without payment of rent, and force 
the landlord to the lengthy process of ejectment, contrary to the legis- 
lative intent. The cases cited by the court are not necessarily con- 
trolling. In Matter of Stochwell v. Washburn (1908) 59 Misc. 543, 
111 N. Y. Supp. 413, the original entry of the tenant was by permis- 
sion of the landlord, and could not be construed as unlawful against 
the landlord from the start and, in addition, the tenant had equitable 
rights under a contract for purchase. In Lincoln Trust Go. v. Hutch- 
inson (1910) 65 Misc. 590, 120 N. Y. Supp. 811, the possession of the 
widow as against the heirs at law, who had title, was lawful for forty 
days, IT. Y. Eeal Property Law § 204, so her original possession as 
against the heirs was lawful. There are no holdings in the state under 
this code section directly in point since in no other case were summary 
proceedings denied the plaintiff when the defendant was a treaspasser 
against him from the very start. It is submitted that the principal 
decision, though justifiable as a literal interpretation of the Code, is 
an unnecessarily strict interpretation of it, which contravenes the legis- 
lative purpose in enacting the Code. 

Trusts — Right op Cestui Que Trust to Give Lien on Trust Pes. — One 
of several cestuis que trustent retained the plaintiff, an attorney, who 
successfully preserved the trust fund from the consequences of the im- 
proper investment and inattention of the defendant, the trustee. The 
plaintiff had agreed with the cestui to look to the trust fund for com- 
pensation. Held, that since the cestui had a lien in equity on the trust 
fund for the legal expenses incurred in its preservation, she may trans- 
fer the same to the plaintiff as a retainer. Strong v. Butcher (App. 
Div. 2nd Dept. 1919) 60 N. Y. L. J. 136. 
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A trust estate must bear the expenses of its administration. Trus- 
tees v. Greenough (1881) 105 U. S. 527; Meddaugh v. Wilson (1894) 
151 IT. S. 333, 14 Sup. Ct. 356. One having an interest in a trust 
fund may at his own expense take proper proceedings in behalf of all 
interested to safeguard the fund and restore it to the purposes of the 
trust, Woodruff v. New York, L. E. & W. B. B. (1891) 129 IT. T. 27, 
29 N. E. 251, and by so doing becomes entitled to contribution from the 
other persons benefitted, or to reimbursement out of the fund, Trustees 
v. Greenough, supra, or to a lien on the fund itself. Durham v. W. 
Steel Packing etc. Co. (1894) 100 Mich. 75, 58 N. "W. 627. The cestui 
que trust may take measures to preserve the trust fund as well as the 
trustee. Durham v. W. Steele Packing etc. Co., supra. Consequently, 
had the cestui, in the instant case, become personally obligated to pay 
the attorney, she would have been entitled to a lien in equity on the 
trust fund for the amount expended. Durham v. W. Steele Packing 
etc Co., supra. Being unable to pay the expenses of the proceedings, 
the cestui que trust may contract to transfer this potential lien on the 
fund to another by whom the services are to be rendered. Of. Jessup 
v. Smith (1918) 223 N. T. 203, 119 3ST. E. 403; Schoenherr v. Van 
Meter (1915) 215 K T. 548, 109 N. E. 625. And, since such a transfer 
will be considered made when in equity and good conscience it should 
have been made, cf. New Castle & N. By. v. Simpson (0. O. A. 1886) 
26 Fed. 133, the agreement between the plaintiff and the cestui que 
trust is sufficient to give the plaintiff a right similar to that of the 
cestui. See Jessup v. Smith, supra. It would seem, therefore, that the 
decision in the principal case is correct. 



